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MONTANA  STATE  LIBRARY 
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HELENA,  MONTANA  59520 


TO:  Legislative  Finance  Committee 


FROM:  Teresa   Olcott  Cohea  ^0 

Legislative   Fiscal   Analyst 

RE:  University   System's  Tax   Deferred   Annuity  Program 


LlNIVFRSnV    SYSTEM    PROGRAM 

Under  federal  law  and  Board  of  Regent  policy,  university  system 
employees  can  participate  in  a  Tax  Deferred  Annuity  program  (TDA)  in 
addition  to  the  deferred  compensation  program  available  to  all  state 
employees.  The  TDA  program  is  similar  to  the  deferred  compensation 
program  for  state  employees  (but  has  some  important  differences,  which  are 
outlined  in   the  attached  material) . 

In  July  1991,  the  assets  of  Mutual  Benefit  Life  Insurance  Company,  a 
carrier  authorized  by  Montana  State  University  (MSU)  to  provide  TDA 
services  for  MSU  personnel,  had  its  assets  frozen  and  the  New  Jersey 
Insurance  Commissioner  assumed  control  of  the  company.  As  a  result, 
current  and  former  MSU  employees  who  participated  in  the  TDA  through  the 
carrier  cannot  withdraw  their  funds  (approximately  $5  million)  until  the 
company  undergoes  a   financial   restructuring. 

I  received  several  inquiries  from  legislators  concerning:  1)  the  impact 
of  this  development  on  participating  MSU  employees;  2)  the  potential  for 
state     liability;      and     3)      any     potential     impact     on     the     State     Deferred 


Compensation  program.  Since  I  thought  this  issue  would  be  of  interest  to 
the  Legislative  Finance  Committee,  I  asked  the  university  system  to  prepare 
the  attached  memo  and  make  a  presentation  at  the  September  Legislative 
Finance   Committee   meeting. 

I  have  highlighted  key  points  in  the  memo.  The  Commissioner  of 
Higher  Education  staff  has  presented  a  preliminary  report  on  this  issue  to 
the  Board  of  Regents  and  is  currently  reviewing  the  status  of  the 
authorized  TDA  carriers.  As  the  attached  memo  notes:  "Depending  on  the 
results  of  this  study,  a  change  in  the  current  Board  of  Regents  policy  may 
be  proposed." 

The  memo  touches  on  another  aspect  of  this  issue  of  which  the 
committee  may  wish  to  be  aware.      As   the  memo  notes: 

"in   the  unlikely  event   that  Mutual  Benefit  is  unable   to  meet  obligations, 

Montana   policy   holders   are   protected   by  the   Montana   Insurance   Guaranty 

Fund, .. .which   is  designed  to  protect  policy  holder   in  an   insurance  company 
in   default   of   its   financial   obligations." 

The  Montana  Insurance  Guaranty  Fund  pays  the  claims  against  an 
insolvent  insurer  by  an  assessment  against  all  insurance  companies  operating 
in  Montana.  These  insurers  can,  in  turn,  claim  a  credit  against  their 
insurance  premium  tax  for  the  assessment.  Since  insurance  premium  tax  is 
deposited  in  the  general  fund,  any  benefits  paid  out  by  the  Montana 
Insurance  Guaranty  Fund  reduces  general  fund  revenues  by  the  same 
amount.  During  the  1993  biennium,  insurers  are  anticipated  to  claim  $10 
million  in  credits,  due  to  the  insolvency  of  the  Life  of  Montana  Insurance 
Company. 

STATE    DEFERRED    COMPENSATION    PROGRAM 

The  attached  memo  also  outlines  differences  between  the  State  Deferred 
Compensation  program  and  the  university  system's  TDA  program.  While 
there  are  numerous  differences   (see  Attachment   1),    two  key  ones  are: 


1)  the  Department  of  Administration  chooses  the  company  which  manages 
the  state  employees'  deferred  compensation  program,  while  TDA  participants 
can  select  which  companies  manage  their  deferred  compensation  from  a  list 
of  TDA  carriers  authorized  by  the  state; 

2)  deferred  contributions  and  earnings  (currently  over  $70  million)  are 
recorded  as  state  assets  until  paid  out  under  the  State  Deferred 
Compensation  program.  Under  the  TDA  program,  contributions  and  earnings 
remain  as  assets  of  the  individual,  who  is  free  to  transfer  funds  between 
authorized  carriers. 

The  legislation  establishing  the  State  Deferred  Compensation  program 
states: 

19-2-20"*.    Public  entity  not  to  be  liable.    There  shall  be  no  financial 

liability   of   the   state   or   a  political   subdivision   for   an   investment 

losses   incurred   by   any   deferred  compensation   plan   established   under   this 
chapter . 

However,  a  1979  legal  opinion  prepared  by  the  Office  of  the  Legislative 
Auditor  does  raise  the  issue  that  an  employee  may  have  a  legal  cause  of 
action  against  the  state  if  the  state  negligently  administers  the  deferred 
compensation  program. 

In  late  July  after  Mutual  Benefit  Life  Insurance  Company's  assets  were 
frozen,  Board  of  Investment  staff  offered  to  review  the  annual  financial 
statements  of  the  State  Deferred  Compensation  program's  carrier.  Nationwide 
Life  Insurance  Company,  to  monitor  its  financial  solvency.  The  Department 
of  Administration  accepted  this  offer  of  assistance  and  the  Board  of 
Investment's   review  is  now  underway. 
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COMMISSIONER  OF  HIGMEB  EDUCATION 


TO:         Terry  Cohea 

Legislative  Fiscal  Analyst 


FROM:       Dave  Evenson 

Director  of  Benefits 

SUBJECT:    Montana  University  System  TDA  Program 

DATE:       August  27,  1991 

This  is  in  response  to  your  request  for  information  on  the 
recent  developments  impacting  the  Tax  Deferred  Annuity  program 
(TDA's)  in  the  Montana  University  System. 

On  Juiryy>  15,  ,  1991  the  Insurance,:  CoB«Uiiffl»i^naaD<£*?<>fc'.  N«w*, Jersey » 
assumed  control  of  Mutual  Benefit  Life  Insurance  Company.   The 

Montana  University  System  was   impacted  by   this   development 
because  Mutual  Benefit  is  one  of  the  authorized  TDA  companies 
at    Montana    State    University.     Employees    at    MSU,    who     ^ 
participated  in  the  Mutual  Benefit  v^a  pr«jgr**r'r^  flnd^- theit"  ^^  " 
deposits  teiaporarily  frozen.   These  .employees-. can  not  withdraw*^^ 
funds  until  the  company  undergoes  a  financial  restructuring,' 

The  action  against  Mutual  Benefit  was  unexpected.  Mutual 
Benefit  life  is  an  old  and  very  large  life  insurance  company. 
It  was  organized  in  the  State  of  New  Jersey  before  the  Civil 
War.  Currently,  it  has  approximately  $13.5  billion  in  assets 
and  over  4.5  million  policy  holders.  Mutual  Benefit  carried 
the  top  rating  from  A.M.  Best  until  two  weeks  before  it  was 
taken  over  by  New  Jersey.  According  to  articles  in  the  press, 
Mutual  Benefit  got  into  trouble  because  it  owned  several  large 
real  estate  holdings  in  a  weak  real  estate  market.  When  the 
financial  ratings  were  downgraded,  some  managers  of  large 
pension  funds  grew  concerned.  Large  sums  were  withdrawn  which 
caused  a  "run"  on  Mutual  Benefit  assets.  The  liquidity  crisis 
caused  the  directors  of  Mutual  Benefit  to  request  that  the 
Insurance  Commissioner  of  the  State  of  New  Jersey  assume 
control  of  the  company  in  order  to  protect  the  remaining  policy 
holders . 

No  policy  holder  of  Mutual  Benefit  has  lost  money  yet»i.^'  It  is 

expected  that  with  an  ocderly-.^fegfeitaataaiiTaiiii  vfreafcgijgtuBiTigr  ^  nq-  ^ 

investment^  l^.sses  will^occuc  to.  pQli,QX,,,,^i4fej;§*..v,.-iiP^^ver,.  .  in  J^ 
the^'^^SM'fKMy  '  event  that, .  Mut^uaX^..v^^,Rj^t;v.,4i)^^vUnaW^  to,,,,  meet 

obi  ig«f Ions';   Montana   policy'**''haici©^^<^^ra-  ptbtedtecl"  by   the  ^ 

Morttana-  Insurance  Guaranty  Fund '"  (TTtle  33,  Chapter  10  MCA).  ^ 

THE  MONTANA  UNIVEBSITY  SYSTEM  CONSISTS  OF  THE  UNIVERSITY  OF  MONTANA  AT  MISSOULA.  MONTANA  STATE  UNIVERSITY  AT  BOZEMAN,  MONTANA  COLLEGE 
OF  MINERAL  SCIENCE  AND  TECHNOLOGY  AT  BUTTE.  WESTERN  MONTANA  COLLEGE  AT  DILLON.  EASTERN  MONTANA  COLLEGE  AT  BILLINGS 

AND  NORTHERN  MONTANA  COLLEGE  AT  HAVRE. 


The  State  Guaranty  Fund  is  designed  to  protect  policy  holders 
of  an  insurance  company  in  default  of  its  financial 
obligations.  However,  some  policy  holders  remain  nervous.  It 
is  an  unpleasant  experience  to  have  TDA  deposits  frozen  until 
the  financial  condition  of  the  company  is  stabilized.  It  may 
be  some  time  before  the  financial  problems  of  the  company  are 
solved  and  policy  holders  can  withdraw  their  money. 

Mutual  Benefit  is  an  authorized  TDA  carrier  only  on  the  MSU 
campus.  The  company  has  been  part  of  the  MSU  program  for  over 
20  years.  Approximately  190  current  and  former  MSU  employees 
either  participate  or  have  participated  in  Mutual  .  Benefit  ^ 
TDA's.  Approximately  4  4  employees  were  making  TDA  / 
contributions  to  Mutual  Benefit  when  New  Jersey  assumed  cant;rol 
of  the  company.  The  total  value  of  all  Mutual  Benefit  TDA 
contr-acts  at  MSU,  from  inception  of  the  program,  is  over  $5 
milliorr. 

MSU  has  taken  a  number  of  actions  to  relieve  employee  anxiety. 
Notices  were  sent  to  all  holders  of  Mutual  Benefit  TDA 
contracts  informing  them  of  the  recent  events.  Company 
representatives  were  also  requested  to  hold  weekly 
informational  meetings  on  the  MSU  campus  until  the  crisis  is 
resolved. 

The  Mutual  Benefit  TDA  payroll  deductions  for  the  month  of 
August  were  placed  in  a  temporary  campus  account.  The  purpose 
was  to  allow  current  Mutual  Benefit  participants  time  to  review 
the  issues  and  to  decide  if  they  wanted  to  continue  with  the 
company. 

Tax  Deferred  Annuities  (TDA's)  are  available  only  to  employees 
of  501(c)(3)  not-for-profit  organizations.  Employees  of  public 
school  districts,  the  University  System  and  most  hospitals  in 
Montana  are  eligible  for  TDA's  under  Section  403(b)  of  the 
Internal  Revenue  Code  (IRC) .  However,  employees  of  the  State 
of  Montana  and  political  subdivisions  are  not  eligible  for 
TDA's  under  Section  403(b).  State  and  local  government 
employees  qualify  for  the  State  Deferred  Compensation  Program 
which  is  authorized  under  Section  457  IRC.  (Attachment  =1, 
shows  the  basic  legal  differences  between  a  Section  403(b)  TDA 
and  the  State  Deferred  Compensation  Program  under  Section  457.) 

TDA's  offer  a  way  to  create  or  supplement  retirem.ent  income  by 
deferring  taxes  on  savings  until  such  time  as  an  annuity 
begins,  presumably  at  retirement.  TDA's  v/ere  created  by 
Congress  in  the  1942  amendments  to  the  Internal  Revenue  Code. 
Later  revisions  in  1958,  (Section  403(b)  IRC)  refined  the 
provisions  for  TDA  annuities  and  established  a  20%  limitation 
on  the  amounts  that  can  be  used  for  this  purpose.  TDA's  are 
frequently  referred  to  as  403(b)  annuities,  although  under 
recent  changes  to  the  tax  code,  distributions  as  a  life  annuity 
are,  strictly  speaking,  no  longer  required. 


The  Board  of  Regents  authorized  units  of  the  Montana  University 
System  to  participate  in  TDA's  in  1963.  Later  in  1976,  the 
original  policy  was  re-adopted  as  follows: 

"Units  of  the  Montana  University  System  are  authorized  to 
negotiate  for  and  purchase  "tax  sheltered"  annuities  and 
deferred  compensation  plans  for  employees  of  the  Montana 
University  System  under  the  provisions  of  the  1954 
Internal  Revenue  Code,  Section  403(b)  and  the  laws  of  the 
State  of  Montana.  (See  Board  of  Regents  policy  803.1  tax 
shelters . ) " 

Over  approximately  30  years,  a  number  of  companies  have  been 
authorized  to  market  TDA  programs  on  campus.  (See  attachment 
?f2  for  a  list  of  current  TDA  carriers.)  The  criteria  to 
authorize  a  TDA  company  is  not  the  same  for  each  unit  of  the 
University  System.  Not  all  campuses  authorize  the  same 
carriers . 

The  Commissioner  of  Higher  Education  is  currently  reviewing  ithe 
campiMfe-JEJaAttreamers .  Depending  on  th6  results  or  tnis  study,  a 
chpirig^,,,  in  tJae  current  Board  of  Regents  policy  (803.1,  Tax 
She'lters)  may  be  proposed. 

Tax  Deferred  Annuities  are  an  extremely  important  retirement 
planning  tool.  It  has  been  a  very  successful  program  in 
Montana  and  has  allowed  University  System  employees  the  ability 
to  provide  a  secure  retirement  for  themselves  and  for  their 
families . 
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